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STATEMENT OF QUESTIONS PRESENTED 

1. Did the court, in its instructions to the jury, sufficiently 
define the elements of the crimes charged in the indict¬ 
ments? 

2. Was the court’s instructions sufficiently clear to enable 
the jury to have a proper understanding of the crimes 
charged? 

3. Could the defendant have been convicted of grand 
larceny if he had been acquitted of false impersonation 
of an officer? 
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For The District of Columbia Circuit 
_______ 

No. 10859 

RICHARD L. WHEELER, Appellant , 

vs. 

THE UNITED STATES OF AMERICA, Appellee. 

Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Appellant was indicted and convicted in the United 
States District Court for the District of Columbia of vio¬ 
lating sections 1306 and 2201 of Title 22 of the District of 
Columbia Code. He was sentenced to serve 8 to 24 months 
and 1 to 3 years. The sentences to run consecutively. The 
jurisdiction of this Court is invoked under Title 17, para¬ 
graph 101 of the District of Columbia Code to review^ the 
action of the District Court in this proceeding. 

STATEMENT OF THE CASE 

The testimony at the trial below showed that on Septem¬ 
ber 8, 1949 the defendant went to premises 1225 5th Street, 
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X. E., in the District of Columbia and spoke to a Dewey 
Mason who had a room there. The defendant showed 
Dawson a “badge and a legal looking paper”. The paper 
seemed to be a warrant for the arrest of Dawson on a sex 
charge. The defendant advised Dawson that he was a de¬ 
tective and he would have to place Daw’son under arrest. 
Shortly thereafter a second man entered the room and per¬ 
suaded the defendant to give Dawson a break. The second 
man was not identified nor did he appear at the trial. The 
defendant and the second man then left the premises. 

On the following day the defendant and the second man 
again approached Dawson. The defendant again showed 
Dawson a paper which seemed to be a warrant, and advised 
him that he would have to place him under arrest. 

The defendant told Dawson that he would have to put 
up a cash bond of $1250.00 due to the fact that his actual 
residence was in Virginia. Later in the day Dawson gave 
the defendant $1250.00 as a cash bond. At the time of the 
transfer the defendant assured Dawson that the cash bond 
would be returned to him in a few days. Dawson did not 
see the defendant again until his arrest several months 
later. 

The defendant was not a member of the Metropolitan 
Police Department. He did not testify at the trial. 

POINTS RAISED ON THIS APPEAL 

The Court below erred in failing to properly instruct the 
jury as to the law involved. 

1. The Court gave absolutely no instruction as to the ele¬ 
ments of the crime charged in the first count of the in¬ 
dictment. 

2. The Courts instruction as to count two of the indict¬ 
ment were vague and misleading. 

3. The Court instructed that the jury could convict on 
count 2 and acquit on count 1 of the indictment. 
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STATUTES INVOLVED 

Section 22-1306 (6:303) False personation of Police Officer. 

It shall be a misdemeanor, punishable by injprison- 
ment in the District Jail or penitentiary nor exceeding 
two years, or by a fine not exceeding five liundted dol¬ 
lars, for any person not a member of the policb force, 
to falsely represent himself as being such member, with 
a fraudulent design. 

Section 2201 of Title 22 of the District of Columbi a. Code: 

“Whoever shall feloniously take and carry away any¬ 
thing of value of the amount of value of $50.00 or up¬ 
ward, including things savoring of the re alt;.*, shall 
suffer imprisonment for not less than one nor more 
than ten years.” 

SUMMARY OF ARGUMENT 

It is the settled law in this jurisdiction that a jury, to 
reach a proper conclusion, must be adequately instructed 
in the law involved. This requires explanation by the trial 
judge of each element of a criminal offense. In the trial 
below the judge failed to give the jury such an explanation. 
An acquittal on the first count of the indictment, or neces¬ 
sity would have required an acquittal on the second count, 
yet the trial judge erroneously told the jury that they could 
convict on count 2 even if they acquitted on count I 4 

ARGUMENT 

The trial judge submitted the case to the jury 011 both 
counts in the indictment without first defining the offenses 
for which the appellant was being tried, leaving to the jury 
the application of the law to the facts, thereby assuming 
that the jury had knowledge of the elements of the offenses 
charged and would correctly apply that knowledge ifi arriv¬ 
ing at a verdict. 

This Court has had occasion in Kenton v. Gill, SI U. S. 
Appeals, D. C., 96 and Williams v. United States, 76 IT. S. 
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Appeals, D. C., 299 to comment on the failure of a trial 
judge to define offenses for which defendant’s were tried. 
In the case of Kenion v. Gill, 81 U. S. Appeals D. C. 96, the 
Court observed as follows: 

“It is reversible error for the trial court to fail to de¬ 
fine the various crimes involved in the indictment, and 
to fail to define the elements of each, to the extent neces¬ 
sary to permit the jury to apply the law to the facts.” 

In Williams v. United States, 76 U. S. Appeals, D. C. 299, 
the Court in discussing the Court’s charge, and the law of 
this jurisdiction with respect to instructions concerning 
the definition of offenses stated: 

“A basic defect of the charge is the failure to discuss 
and define the offenses included within the indictment. 
Rape was not defined generally, much less broken 
down into its constituent elements; naturally, as a re¬ 
sult, the elements were not discussed or defined. 

“We have been proud that under our law the ele¬ 
ments which go to make up a crime are definitely 
established. 

“The average man has some idea of what murder is, 
but we would not expect a judge to say, Jurors, you 
know what murder is, go and decide if this man is 
guilty of it. 

“To say that the jury, under proper instruction, 
might not have found defendant guilty or might not 
have inflicted the death penalty is not to interfere with 
its judgment. We merely insist that the judgment of a 
jury be informed and be made under the safeguards of 
correct procedure. 

“It can now be clearly seen that to hold this charge 
sound would be to assume that jurors are wise in the 
law; that they know the constituent elements of rape, 
that they know what is an assault with an intent to 
commit rape, that they know the full distinction be¬ 
tween the two; that they know the definitions of the 
lesser offenses embraced; that they know all the cir¬ 
cumstances under which a verdict of not guilty is 
proper. Such an assumption violates the accepted 
division of functions between judge and jury. It is 
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almost, if not, as important to a defendant to pave a 
jury instructed on the law, as to have a jury instructed 
on the law applicable to his particular case by the 
judge, who knows the law, as to have a jury bf his 
peers. The latter is supposed to safeguard our insti¬ 
tution of fair trial by insuring impartiality. But of 
what value is an open mind, if it does not know, with 
clear delineation, the issues upon which it is tb pass 
judgment?” 

'While it is appreciated that the local cases referred, to 
were ones involving considerably more stringent punish¬ 
ment, the Kenion case involved imprisonment and the 
Court pointed out in that case that defining offenses was 
necessary to a legal conviction. 

In Morris v. United States, 156 Fed. 2d, 525, the appel¬ 
lant was convicted of a violation of the Emergency Price 
Control Act. The Circuit Court of Appeals in reversing the 
conviction made the following observations regarding the 
court’s instructions to the jury: 

“It is our opinion that the trial court committed fatal 
error in failing to instruct the jury on the statutes and 
regulations defining and governing the offenses charged 
against the appellant. No assignment of error was 
made at the trial covering this claimed error, but we 
consider it because, as is well stated in Suhay v. United 
States, 95 Fed. 2d 890, 893 ‘. . . Where life or liberty 
is involved, an appellate court may notice a serious er¬ 
ror which is plainly prejudicial even though it was not 
called to the attention of the trial court in any fbrm.’ 

“In a criminal case, it is always a duty of the court 
to instruct on all essential questions of law, whether 
requested or not. 

“The court did not define the offense of which the 
appellant was charged and was being tried, and the jury 
was given no opportunity of applying the facts to the 
law. Instead, the judge reserved to himself the duty 
of applying the law to the facts. 

“Where the instruction or charge of the court is based 
upon a statute which is sufficiently clear, the judge may 
set forth the statut#in the instruction, otherwise he 
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should explain it in other language in order that the 
jury may have a clear understanding of the law before 
applying it to the facts. The charge to the jury should 
not leave the jurors in ignorance of or leave them to 
their conjecture as to what constitutes the offense 
charged. 

“It has been repeatedly stated that the jury are 
bound to take the law from the court as announced by it 
in the instruction, hence, we may conclude that a charge 
which fails to give any law but simply instructs a ver¬ 
dict upon proof of certain facts is bad. A jury may 
not justifiably find a verdict until they are instructed on 
the law, sufficiently to show them what is necessary for 
proof.” 

In view of the cases cited above and the many decisions 
mentioned by this Court in Kinard v. U. S., 68 App. D. C. 
250, we must conclude that there is at least one legal prem¬ 
ise on which the Federal Judicial System agrees. Namely 
that a trial judge must define the elements of an offense 
before a jury can convict. 

The only question here is whether or not the jury re¬ 
ceived such instruction as would enable them to reach a 
proper verdict. 

In the second count the defendant was convicted of what 
we call “Larceny by trick” which was aptly defined by this 
Court in Graham v. U. S. decided December 28, 1950. The 
trick consisted in defendants impersonation of a police offi¬ 
cer and inducing Dawson to voluntarily part with his money 
as a cash bond. That being true there could be no convic¬ 
tion unless the jury first found the defendant guilty on 
count one. We cannot escape the conclusion, therefore 
that a proper verdict as to count one is imperative to sup¬ 
port a conviction of the second count. 

The trial court correctly told the jury that they must 
find the defendant had committed each element of the of¬ 
fenses charged. But the Court made absolutely no men¬ 
tion of the elements involved in count one. 

Impersonating an officer invokes more than not being 




a policeman. There must be present a fraudulent c(esign. 
Intent is important, yet the jury was left to guess as to 
what facts were necessary to justify conviction. 

The instruction as to the second count, although ap¬ 
plicable in some cases were utterly inadequate. The con¬ 
fusion in the minds of the jurors is obvious by the request 
for further instructions. 

When they did request further instructions thky re¬ 
ceived an answer which could only add to their confusion. 

CONCLUSION 

A reading of the Courts instruction shows an absolute 
noncompliance with the rule that each element of an of¬ 
fense must be properly explained to the jury. 

On the instruction given the juiy could not reach a proper 
verdict and the verdict it did reach should be reversed. 

Respectfully submitted, 

John T. Bonner 
Attorney for Appellant 




APPENDIX 







Ix The 

litited States Court of Upprats 

For The District of Columbia Circuit 


No. 10859 


RICHARD L. WHEELER, Appellant , 

vs. 

THE UNITED STATES OF AMERICA, Appellei 


Appeal from the United States District Court for the 

District of Columbia 


JOINT APPENDIX 




United States District Court for the 
District of Columbia 

Holding a Criminal Term 

January Term, 1950 

The United States of America 
v. 

Richard L. Wheeler 

Criminal No. 181-’50. Grand Jury No. Orig. False per¬ 
sonation of Police Officer; Grand Larceny. (22-1306, 
2201 D. C. Code). 

The Grand Jury charges: 

On or about September 9, 1949, within the District of 
Columbia, Richard L. Wheeler, not being a member of the 
Metropolitan Police Department of the District of Colum¬ 
bia, unlawfully, knowingly and with fraudulent design did 
falsely so represent himself, to Dewey F. Dawson. 

Second Count: On or about September 9,1949, within the 
District of Columbia, Richard L. Wheeler stole the property 
of Dewey F. Dawson, of the value of about $1250.00, Con¬ 
sisting of the following: twleve hundred and fifty dollars 
in money. 

(s) George Morris Fay, Attorney of the United 
States in and for the District of Columbia. 

A true bill: (s) Edward J. Rockefeller, Foreman. 

4 Filed Oct. 18, 1950. Harry M. Hull, Clerk 

• ••••••••# 

On this 18th day of October, 1950, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
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aforesaid in this cause, the hearing: of which was respited 
yesterday; whereupon the said jury upon their oath say 
that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court 
and the defendant is committed to the District Jail. 

By direction of Edward A. Tamm, Presiding Judge, 
Criminal Court No. 1. Harry M. Hull, Clerk, by 
Edward J. Skeens, Deputy Clerk for Charles J. 
Rumsey. 

Present: United States Attorney, by Arthur McLaughlin, 

Assistant United States Attorney: Robert I. Thiel, Offi¬ 
cial Reporter. 

5 Filed Nov. 8, 1950. Harry M. Hull, Clerk 

**•••••*•* 

On this 3rd day of November, 1950, came the attorney for 
the government and the defendant appeared in person and 1 
by counsel, Herbert D. Horowitz, and T. Emmet McKenzie, 
Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of 2 not guilty and a verdict of guilty of the offense 
of False Personation of Police Officer and Grand Larceny 
as charged' 1 and the court having asked the defendant 
whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, it is adjudged that the 
defendant is guilty as charged and convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of 4 Eight (8) 

1 Insert “by counsel” or “without counsel; the court advised the de¬ 
fendant of his right to counsel and asked him whether he desired to have 
counsel appointed by the court, and the defendant thereupon stated that 
he waived the right to the assistance of counsel.” 8 Insert (1) “guilty,” 
(2) “not guilty, and a verdict of guilty,” (3) “not guilty, and a finding of 
guilty,” or (4) “nolo contendere,” as the case may be. 3 Insert “in 
count (s) number ” if required. 4 Enter (1) sentence or 
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months to Twenty-four (24) months on count one; Onfe (1) 
year to Three (3) years on count two; sentence imposed on 
count two to take effect at the expiration of sentence im¬ 
posed on count one. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Sfar- 
shal or other qualified officer and that the copy serve a|s the 
commitment of the defendant. 

(s) Edward A. Tamm, United States District Jhdge. 

Clet-k. 


Washington, D. C., 
Tuesday, October 17, I960 


JURY CHARGE 

The Court: Ladies and gentlemen of the jury, the intro¬ 
duction of evidence in this case and the arguments of coun¬ 
sel being now concluded, it becomes the duty of the Cjourt 
to instruct you as to the law that will guide you in reaching 
your verdict in this case. 

It is your duty to accept the law as it is outlined to you 
bv the Court. 

I point out first of all that arguments of counsel in open¬ 
ing and closing the case do not constitute evidence. I ifiust 
point out that the questions of counsel do not constitute 
evidence. The evidence consists of the answers given! by 
the witness from the witness stand, together with the 
38 exhibit which has been presented to you in behalf of 
the defendant. 

sentences, specifying counts if any; (2) whether sentences are to run 
concurrently or consecutively and, if consecutively, when each term is to 
begin with reference to termination of preceding term or to any other 
outstanding or unserved sentence; (3) whether defendant is to be further 
imprisoned until payment of the fine or fine and costs, or until he is other¬ 
wise discharged as provided by law. 
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When you retire to the jury room, you will take with you 
a copy of the indictment which has been returned in this 
case. The purpose of an indictment is to inform the de¬ 
fendant of the charge or charges that have been brought 
against him; that is, the charges which he must answer 
when he comes into court. 

An indictment is not evidence against the defendant, and 
it should not be regarded bv vou as testimonv against this 
defendant or as having any probitive value, or as being en¬ 
titled to any weight as evidence. 

The indictment in this case is in two counts. It charges 
the defendant with false impersonation of a police officer, 
and grand larceny. The indictment charges that on or 
about September 9, 1949, within the District of Columbia, 
Richard L. Wheeler—that is, the defendant—not being a 
member of the Metropolitan Police Department of the Dis¬ 
trict of Columbia, unlawfully, knowingly, and with fraudu¬ 
lent design did falsely so represent himself to Dewey F. 
Dawson. 

The second count of the indictment charges that on Sep¬ 
tember 9, 1949, within the District of Columbia, Richard L. 
Wheeler—that is, this defendant—stole the property of 
Dewey F. Dawson of the value of about $1,250, consisting of 
$1,250 in money. 

The indictment is returned under two sections of the Dis¬ 
trict of Columbia Code, the first of which provides 
.‘19 that it shall be an offense if any person not a member 
of the police force falsely represents himself as be¬ 
ing such member with a fraudulent design. 

The other section of the statute under which this indict¬ 
ment is returned is the grand larceny section, which pro¬ 
vides that whoever shall feloniously take and carry away 
any property of fifty dollars or upwards in value shall 
commit the offense of grand larceny. 

The words of the statute which I have just read, “felo¬ 
niously take and cany away,” mean that the property must 
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lmve been unlawfully taken from the possession of another 
with a fraudulent intent on the part of the taker to con¬ 
vert the same to his own use. 

The errand larceny statute is a codification of an old 
common law crime known as larceny, which was a taking 
and an asportation, an asportation being a carrying away 
with the intent of depriving the owner permanently of his 
property. 

If you find in this case that the complaining witness gave 
the money, $1,250, to this defendant with absolute litle, 
that is, with no exception, no expectation of receiving it 
back, and with no fraudulent representation of the defend¬ 
ant influencing his action, then you must find the defendant 
not guilty of the second count of this indictment. 

The law is that a defendant is presumed to be innocent, 
and the burden of proof is on the Government to 
40 prove the defendant guilty beyond a reasonblc 
doubt. Unless the Government sustains this burden 
and proves beyond a reasonable doubt that the defendant 
lias committed each and every element of the offenses 
charged, then you, the jury, must find this defendant not 
guilty. 

The burden of proof on the Government is to prove the 
defendant guilty beyond a reasonable doubt, but not all 
doubt whatsoever. In other words, the Government must 
prove the defendant guilty to a moral certainty, and not to 
an absolute certainty. 

As you know by now, a reasonable doubt is a doubt for 
which you can give a reason to yourselves, that is, a dbuht 
based on reason, not on conjecture, on guess or on specula¬ 
tion. Proof beyond a reasonable doubt means simply f his: 
If, after an impartial comparison and consideration of all 
of the evidence in the case, you can truthfully say to your¬ 
selves that you are not satisfied of the defendant’s guilt, 
then you have a reasonable doubt. But if, after such an 
impartial comparison and consideration of all of the svi- 


dencc in the case you can truthfully say to yourselves that 
you have an abiding conviction of the defendant’s guilt, 
such as you would be willing to act upon in the more im¬ 
portant and weighty matters relating to your own affairs, 
then you have no reasonable doubt. 

In determining whether the Government has established 
the charge against this defendant, you must consider 

41 and weigh the testimony of all of the witnesses who 
have appeared before you. You are the sole judges 

of the credibility of the witnesses. This means that you 
must decide which witnesses to believe and to what extent 
to believe them. 

In determining whether to credit the testimonv of anv 
witness, and in deciding how much weight to attach to his 
testimony, you may consider the demeanor of the witness 
on the witness stand, his manner of testifying, whether the 
witness impresses you as having an accurate memory and 
recollection, whether the witness impresses you as a truth¬ 
telling individual, whether the witness has any interest in 
the outcome of the case. 

You may consider also whether the witness has a crimi¬ 
nal record in determining how much credence you will give 
to the testimony of that witness. I emphasize that such 
criminal record must be considered bv vou onlv in so far 

• v » 

as it relates to the credibility of the witness. 

That is, you must determine upon the basis of all the facts 
before vou how much credence vou give to the testimonv of 
each and every witness. 

All these factors you may consider, as well as any other 
matters which seem to you important in reaching your de¬ 
termination as to whether the witness is telling the truth or 
telling a falsehood. 

If vou find that anv witness wilfullv testified 
• • • 

42 falselv as to anv material fact concerning which that 
witness could not possibly be mistaken, you are then 

at liberty, if you deem it desirable to do so, to disregard the 
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entire testimony of that witness or any part of the testi¬ 
mony of that witness. 

I point out in connection with this charge that I give to 
you—that is, if any witness wilfully testified falsely as to 
any material fact concerning which that witness could not 
possibly be mistaken, you are then at liberty, if you deem 
it desirable to do so, to disregard the entire testimony of 
that witness—in this regard I must point out that if you 
find discrepancies in the testimony which do not relate to 
material things, it does not, or should not carry to you the 
same significance as if the witness wilfully testified falsely 
as to a material statement concerning which the witness 
could not possibly be mistaken. 

You are at liberty, of course, in your deliberations, to 
consider the limitations of the human mind, the passage 
of time, and other factors that make a perceptible differ¬ 
ence in the recollection of certain witnesses. You must 
determine, I repeat, which witnesses to believe, and to 
what extent to believe them. 

You are further instructed that no inference of guilt, 
whatsoever, arises against the defendant because of his 
failure to testify as a witness in his own behalf. 

It is the duty of the Court to make known to ^ou 
43 the law of the case; it is your duty as jurors to thke 
the law of the case from the Court. 

You are the sole and exclusive judges of the facts. 

You are admonished not to permit your judgment or 
your reason or your intelligence to be swayed by prejudice, 
by bias or ill-will. You should not be influenced by your 
feelings or by your sympathies. 

Your verdict is to be reached in accordance with the 
solemn oath you took that you would well and truly try 
this case and a true verdict render in accordance with the 
evidence and in accordance with the law as given you by 
the Court. 

In reaching your conclusion you must use the same com- 
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mon sense, the same approach, the same intelligence that 
you would apply in the everyday affairs of vour own life. 

It is necessary, of course, that all twelve of you agree 
upon your verdict. 

Since the indictment is drawn in two counts, it will be 
necessary that you make a finding upon each count of the 
indictment. Therefore, you may find the defendant either 
guilt}’ or not guilty of the first count, and guilty or not 
guilty of the second count. 

(Thereupon, there was a conference at the Bench, after 
which the following additional instructions were given:) 

The Court: The court points out to the ladies and gentle¬ 
men of the jury that there is no duty on the part of 
44 the defendant to prove himself innocent. The burden 
is upon the Government to prove the defendant 

guilty. 

Upon reaching the jury room you will select one of your 
members to serve as foreman. The foreman will preside 
at your deliberations and speak for you, advising the Court 
of the verdict. 

The jury may retire. 

(The jury retired to consider its verdict at 12:30 o’clock, 
p.m. At approximately 2:30 o’clock, p.m. the jury re¬ 
turned to the courtroom and in response to a written re¬ 
quest of the jury the following additional instruction was 
given:) 

The Court: The Court has received from the deputy mar¬ 
shal assigned to the jury room your note in which you ask, 
“What is the legal definition of the words ‘to steal’?” 

The Court tells vou that “steal” means to take and carrv 
away feloniously. It is defined in some of the lawbooks as 
taking without right, authority, or permission. It is more 
loosely described in other books as “securing dishonestly.” 

The Court says to you that legally stealing may be de¬ 
fined as taking and carrying away feloniously. 
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You may return to the jury room to continue your 
liberations. 

(Thereupon, the jury retired from the courtroom.) 


de- 


Re porter’s Certificate 

The foregoing record is certified by the under- 
45 signed official reporter for the United States District 
Court for the District of Columbia to be the official 
transcript of the proceedings indicated. 

(s) Robert I. Thiel. 
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In the opinion of appellee the questions presented are: 
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SJntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,859 


Richard L. Wheeler, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellee accepts appellant’s statement of the case 
as to the evidence and testimony brought out at the trial and 
under which the appellant was convicted although there is 
no complete record before this Court to support all the state¬ 
ments contained therein. 

It is to be noted that the record shows that at appellant’s 
trial defense counsel did not object to the charge given by 
the trial court as required by Rule 30 of the Federal Rules 
of Criminal Procedure. 

STATUTES AND RULES INVOLVED 

Section 1306 of Title 22, D. C. Code (1940 ed.) provide s: 

It shall be a misdemeanor, punishable by imprison¬ 
ment in the District jail or penitentiary not exceeding 


(1) 
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two years, or by a fine not exceeding five hundred dol¬ 
lars, for any person, not a member of the police force, 
to falsely represent himself as being such member, with 
a fraudulent design. (R.S., D.C., § 433.) 

Section 2201, Title 22, D. C. Code (1940 ed.) provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than ten 
years. (Mar. 3,1901, 31 Stat. 1324, ch. 854, § 826; Aug. 
12, 1937, 50 Stat. 628, ch. 599.) 

Rule 30, Federal Rules Criminal Procedure, provides: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished 
to adverse parties. The court shall inform counsel of 
its proposed action upon the requests prior to their 
arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his objec¬ 
tion. Opportunity shall be given to make the objection 
out of the hearing of the jury. 

Rule 52 (a), Federal Rules Criminal Procedure, provides: 

(a) Harmless Error. 

Any error, defect, irregularity or variance which 
does not affect substantial rights shall be disregarded. 

SUMMARY OF ARGUMENT 

Appellant challenges the adequacy of the trial court’s 
instructions, alleging that the instructions given did not 
sufficiently define the elements of the crimes charged so as 
to inform the jury of the nature of those charges, and fur¬ 
ther alleging that the instructions were vague and mislead¬ 
ing. 
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The crime of false personation of police officer, 22 £>. C. 
Code, (1940 ed-)> 1306, is a statutory crime, the natu re of 
which is clearly and concisely set forth in the wording of 
the statute and requires no further definition. The jury was 
instructed in the language of the statute. 

Grand Larceny as specified in 22 D. C. Code (1940 ed.) 
2201, is not in derogation of the common law but simply ex¬ 
tends the subject of, and with the petit larceny statute, pro¬ 
vides degrees for, the common law offense. The essential 
elements of larceny are a trespassory taking and a carrying 
away of the property of another with the felonious intent 
to steal or convert it to the taker’s use. Obtaining posses¬ 
sion by fraud or trick, as this court has repeatedly held, sup¬ 
plies the necessary trespassory taking. The instructions 
to the jury set forth in the joint appendix adequately cover 
these essential elements of grand larceny as well as the 
essential elements of the offense of false personatior. of a 
police officer. 

The record before this Court does not show that dn the 
facts appellant could not have been guilty of grand larceny 
even though not guilty of impersonating a police office r. It 
does not appear, therefore, that the instruction that the 
jury might find him guilty or not guilty of either offense was 
erroneous. Assuming arguendo, however, that such instruc¬ 
tion was erroneous, it was cured by the verdict of guilty 
of both offenses. 

ARGUMENT 

I 

The Instructions of the Court Sufficiently Apprised the Jury 
of the Essential Elements of the Crimes Charged 

The basic question raised by this appeal is whether the 
instructions to the jury adequately covered the essential 
elements of the offenses charged. No question is raised by 
this appeal as to the weight and sufficiency of the evidence 
offered by the Government or whether the indictment prop¬ 
erly charged the appellant with false personation of police 
officer and grand larceny. 
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A. False personation of a police officer. 

The statutory crime of false personation of police 
officer, cited supra, involves the false representation by any 
person that he is a police officer, when in fact he is not, 
with a fraudulent design. It is to be noted that the language 
of this statute is clear and concise, containing no words 
which are obscure, ambiguous or used in some restricted, 
special, or technical sense which the average layman cannot 
be expected to understand. 

With regard to this offense, the trial court instructed the 
jury in the language of the statute. 1 Appellant infers that 
the trial court should have defined the terms used in the 
statute charging appellant with false personation of a 
police officer. It is proper and under some circumstances 
necessary to explain to the jury the meaning of words and 
phrases used in an indictment or statute in order that the 
jury may apply the law to the facts, and where there has 
been an omission of such instructions, so as to affect the 
substantial rights of the defendant, this Court has noticed 
such error although no objection was made below. Wil¬ 
liams v. United States, 76 U.S. App. D.C. 299, 300,131 F. 2d; 
Felton v. United States, 83 U.S. App. D.C. 277, 278, 170 F. 
2d 153, cert, den., 335 U.S. 831; Kenion v. Gill, 81 U.S. App. 
D.C. 96, 99, 155 F. 2d 176. This is also the general rule in 
other jurisdictions. 2 

However, it is not necessary for a court in its charge to 
define words in common use which are applied by the trial 
court in his instructions in their conventional sense, since 
the jury must be presumed to know their general and proper 
significance. 3 

1 JA. 4-5. 

- Walrod v. Webster County, 110 la. 349, 81 N.W. 598; People v. 
Odell, 230 N.Y. 481, 130 N.E. 619; Commonwealth v. Ferko, 269 
Pa. 39, 112 A. 38; State v. Lackey, 230 Mo. 707, 132 S.W. 602. 

3 Branson, Instructions to Juries (3d Ed. 1936), 55. See also 
following Federal and State Decisions Dispensing with Definitions: 
Wishart v. United States, 29 F. 2d 103, 105-6 (C.A. 8), “smuggling”; 
Shreve v. United States, 103 F. 2d 796, 812 (C.A. 9), “affirmative 
act”; Deacon v. United States, 124 F. 2d 352, 356-7 (C.A. 1), 
“lottery”; Smead v. Steams, 173 la. 174, 155 N.W. 307, “fraud” 
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Had this been an essential question of law and the court 
omitted a necessary instruction, that would be one thing. 
But this objection of appellant is not directed to any specific 
omission of an essential instruction on the part of the trial 
court. It is, rather, merely a general complaint of lack of 
specificity, and in the absence of a request for a more 
specific instruction under the circumstances, its omission 
does not constitute error. 4 

Appellant asserts that the trial court gave no instruc¬ 
tion as to the elements of the crime charged in the first 
count; i.e., false personation of a police officer (Br. 2). 
Such a statement is not borne out by the charge (J.A. 4) 
wherein the trial court set forth the nature and the elements 
of the crime in the language of the statute. 

Since the explanation of the first count generally follows 
the language of the particular statute, surely, in view of the 
simplicity of the wording of the statute, appellant should 
not be heard to say that such instructions are inadequate. 
It seems axiomatic, in view of the decisions bearing or. this 
contention, to repeat that an instruction in the language of 
the statute under which an indictment was found is not 
objectionable where the terms of the statute are clear and 
not technical. 5 

Moreover, it should be noted that at the trial, defense 
counsel failed to make any objection to the trial court’s 
instructions in accordance with Rule 30, Federal Rules 

and “fraudulently”; State v. Keys, 196 Mo. 136, 161, 93 S.W. 801, 
“false pretenses”; Feary v. O’Neill, 149 Mo. 467, 50 S.W. 918, 
“fraudulent”; State v. Peak, 292 Mo.'249, 237 S.W. 466, “robbery”; 
Sebree v. Commonwealth , 190 Ky. 164, 227 S.W. 152, “Fraudu¬ 
lently”; People v. Meyer, 289 Ill. 184, 124 N.E. 447, “forgery”; 
Stephens v. State, 90 Tex. C.R. 245, 234 S.W. 540, “wilfully”. 

* Kreiner v. United States, 11 F. 2d 722, 731, (C.A. 2), cert. den. 
271 U.S. 688, 46 S. Ct. 639; see also Shreve v. United States, dupra. 

5 Branson, Instructions to Juries (3d Ed. 1936), Par. 55; Coates 
v. United States, 186 F. 2d 338 (C.A. D.C.); Deacon v. United 
States, supra; Shreve v. United States, supra; Wishart v. United 
States, supra; Roberts v. United States, — U.S. App. D.C. —, 
No. 10,535-9, decided April 5, 1951; White v. People, 179 Ill! 356, 
53 N.E. 570; People v. Anderson, 58 Cal. App. 267, 208 Pac. 324; 
State v. Banoch, 193 la. 851, 186 N.W. 436; Koss v. State, 217\ Wis. 
325, 258 N.W. 860. 
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Criminal Procedure. See Coates v. United States, 186 F. 
2d 338 (C.A. D.C.); VillarOman v. United States, 184 F. 2d 
261 (C.A. D.C.). 

B. Grand Larceny. 

Appellant asserts that the trial court’s instructions 
regarding the second count of the indictment charging 
grand larceny were vague and misleading (Br. 2). Appel¬ 
lant has likewise failed in this assertion to specify just 
what part of the trial court’s charge is inaccurate but 
merely characterizes the charge by such general terms. 
Similarly, it should be noted that at the trial, no request 
for instructions was made by defense counsel nor objection 
made to the court’s charge in conformity with Rule 30.® 

Grand Larceny 6 7 is described as the felonious taking 
and carrying away of the property of another of the value 
of $50.00 or more. This crime is actually an extension of 
the common law offense in that it extends the subject of 
larceny to include things savoring of the realty. It in¬ 
cludes, therefore, larceny by fraud or trick under the theory 
that where one acquires mere possession without title and 
converts the property to his own use with the intent to 
deprive the owner permanently of his property, he has 
committed the offense. This Court has held that this 
statute covers the offense of larceny by fraud or trick and 
has consistently sustained convictions of that offense. 
Talbert v. United States, 42 App. D.C. 1, cert, den., 234 U.S. 
762; Means v. United States, 62 App. D. C. 18, 65 F. 2d 206; 
Beck v. United States, 62 App. D.C. 233, 66 F. 2d 203; John 
v. United States, 65 App. D.C. 11, 79 F. 2d 136; Bimbo v. 
United States, 65 App. D.C. 246, 82 F. 2d 852. The charge 
of the trial court with regard to larceny in general and 
by trick in particular, plainly and succinctly sets forth these 
various elements in words of common usage. 8 


6 Rule 30, Federal Rules of Criminal Procedure. 

7 Title 22, D. C. Code, Section 2201. 

8 J.A. 4-5, 8. 
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(1) Property of Another 

It seems self-evident that one cannot feloniously take and 
carry away his own property and hence could not be guilty 
of larceny if he obtained title as well as possession. Clark’s 
Criminal Law (3d ed.) 332. And the criterion for de¬ 
termining wdiether a taker has acquired title or rqere 
possession is the intention of the owner—his intention 
either, on the one hand, to transfer title to the taker, or on 
the other hand, to have the property returned or disposed 
of in a certain manner in his behalf. United States v. 
Patton, 120 F. 2d 73, 75 (C.A. 3); Loney v. United States, 
151 F. 2d 1 (C.A. 10); Graham v. United States, 187 F. 2d 
87 (C.A. D.C.). 

It is submitted that the following instruction of the court 
properly instructed the jury to determine whether De\i’ey 
Dawson meant to transfer title to appellant or whether he 
intended to transfer only possession of the money with the 
understanding that it would be returned to him within a 
few days: 

The words of the statute which I have just read, ‘ feloni¬ 
ously take and carry aw r ay,’ mean that the property 
must have been unlawfully taken from the possession 
of another with a fraudulent intent on the part of the 
taker to convert the same to his own use. 

• •••••• 

If you find in this case that the complaining witness 
gave the money, $1,250, to this defendant with absolute 
title, that is, with no exception, no expectation of receiv¬ 
ing it back, and wfith no fraudulent representation of 
the defendant influencing his action, then you mijst 
find the defendant not guilty of the second count of tljiis 
indictment. (J.A. 4-5.) 

(2) A Trespassory Taking I 

The second essential element of larceny is the trespassojry 
taking; i.e., a taking from the actual or constructive posses¬ 
sion of the owner without his consent. However, where one 
intends at the time of taking to convert the property to his 
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own use, the obtaining of possession from the owner by fraud 
or trick is held to supply the necessary trespass. Thus, in 
John v. United States, supra, pages 137-138, this court 
quoted the following from 17 R. C. L. 13: 

If a person, with a preconceived design to apply prop¬ 
erty to his own use, obtains possession of it by means 
of fraud or trickery, the taking under such circum¬ 
stances amounts to larceny, because in such cases the 
fraud vitiates the transaction and the owner is still 
deemed to retain a constructive possession of the prop¬ 
erty and the conversion of it is a sufficient trespass, 
or as is sometimes said, the fraud or trick practiced on 
the owner is equivalent to a trespass. 

It is submitted that the instruction of the trial court in 
the instant case (J.A. 5) correctly stated to the jury what 
if any trespassorv taking occurred in this case: 

If you find in this case that the complaining witness 
gave the money, $1,250, to this defendant with absolute 
title, that is, with no exception, no expectation of receiv¬ 
ing it back, and with no fraudulent representation of 
the defendant influencing his action, then you must 
find the defendant not guilty of the second count of this 
indictment. 

(3) Asportation 

The third essential element of larceny is that the prop¬ 
erty must to some extent be carried away or converted to 
the taker’s use. In the instant case, the court instructed the 
jury as follows: 

The other section of the statute under which this in¬ 
dictment is returned is the grand larceny section, which 
provides that whoever shall feloniously take and carry 
away any property of fifty dollars or upwards in value 
shall commit the offense of grand larceny. 

• •••••• 

The grand larceny statute is a codification of an old 
common law crime known as larceny, which was a tak¬ 
ing and an asportation, an asportation being a carry¬ 
ing away with the intent of depriving the owner per¬ 
manently of his property. (J.A. 4-5.) 
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(4) Felonious Intent 

The fourth element of the crime of larceny is the felonious 
intent. This intent has been defined as the intent to sljeal, 
the intent to convert the property of another to the taker’s 
use. Brown v. United States, 35 App. D.C. 548, 552. The 
court’s charge in the instant case adequately discussed Ithis 
intent in the following manner: 9 

The words of the statute which I have just read, ‘felbni- 
ously take and carry away,’ mean that the property 
must have been unlawfully taken from the possession 
of another with a fraudulent intent on the part of the 
taker to convert the same to his own use. 

It seems apparent that as to all the elements going to 
make up the crime of grand larceny, the court very ade¬ 
quately and in a short, concise, and easily understood 
charge specified all the essential elements necessary to 
properly instruct the jury. 

II 

Assuming Arguendo That the Court Erroneously Instructed 
the Jury That It Might Find Appellant Guilty or Not Guilty 
of Either, Rather Than Both, of the Two Offenses Charged, 
That Error Was Cured by the Verdict of Guilty of Both 
Offenses 

Appellant contends that, if he committed grand larceny, 
it was by impersonating a police officer, and that accord¬ 
ingly, it was error to instruct the jury that they might find 
him guilty or not guilty of either offense (Br. 6). iThe 
record in this appeal is insufficient to determine whether 
on the facts appellant could have committed grand larcjeny 
without having committed the offense of false personation 
of a police officer. However, even if appellant’s contention 
is assumed to be correct, since the jury did in fact find Jnin 
guilty of both offenses, he could not possibly have qeen 
prejudiced by the instruction given. Under the circum¬ 
stances, any error in the instructions in this respect Was 


9 J.A. 4-5. 
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harmless and was cured by the verdict. Rule 52(a), Fed¬ 
eral Rules of Criminal Procedure; cf. Hyde v. United States, 
225 U.S. 347, affirming 35 App. D.C. 451. Moreover, appel¬ 
lant made no objection to the instruction as to possible ver¬ 
dicts in accordance w T ith Rule 30 of the Federal Rules of 
Criminal Procedure. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the United States District Court should be affirmed. 

George Morris Fay, 

United States Attorney. 

Arthur J. McLaughlin, 
Joseph M. Howard, 

Frederick G. Smithson, 
Assistant United States Attorneys. 
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